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BEFORE THE BOARD OF APPEALS OF HOWARD COUNTY

IN THE MATTER OF 


)                    BA Case No.: 05-046C

ROBERT B. WILLIAMS et al

)                   
                           


PROTESTANTS POST-HEARING MEMORANDUM

Property owners of vicinal properties who testified at the hearings conducted on July 7, July 11, August 22, and September 21, 2006 (hereinafter, “Protestants”), by their spokespersons, Marc Jordan, Ruy Garcia-Zamor and Rebecca Yoshitani (also owners of vicinal properties), submit this Post-Hearing Memorandum in accordance with the Board’s direction of September 21, 2006.


PRIOR PROCEEDINGS

This is a appeal from the Decision and Order of the Board of Appeals Hearing Examiner dated April 20, 2006, denying the petition of Robert B. Williams, Joanna K. Benedict, Barbara B. Cusack and William I. Slade, Jr.(“Petitioners”)  for a conditional use for age-restricted adult housing in an RR-DEO district. 


ISSUE PRESENTED AT THE HEARING

Did the Petitioners prove by a preponderance of the evidence that they may be entitled to a conditional use for age-restricted adult housing for property known as 13110 Greenberry Lane pursuant to Section 131 of the Zoning Regulations of Howard County?


PROTESTANTS’ POSITION

The Petitioners did not meet their burden of proving that they may be entitled to a conditional use for the subject property because i) Petitioners presented no evidence as to safety effects of increased traffic and effects of lighting, and presented limited, inconclusive evidence of effects of the proposed sewage system; and ii) Protestants presented evidence conclusively establishing that the proposed conditional use will not be in harmony with the Howard County General Plan as respects age restricted housing, and that there will be adverse effects with respect to light pollution, noise, water pollution and traffic safety greater than the effects would be in other parts of the district. 


LEGAL STANDARD TO BE APPLIED

The County Zoning Regulations provide that the burden is on a petitioner to satisfy both parts of the two part test by a preponderance of the evidence before a conditional use for age restricted housing may be allowed. The Regulations specify that the Hearing Authority shall have the power to permit conditional uses, provided these general standards are met: 

1. The proposed conditional use plan will be in harmony with the land use and policies indicated in the Howard County General Plan for the district in which it is located.


2. The proposed use at the proposed location will have not have adverse effects on vicinal properties above and beyond those ordinarily associated with such uses.

[Required subparts of test omitted for brevity only]


The Court of Appeals has stated with respect to this process that “[t]he appropriate standard to be used in determining whether a requested special exception use would have an adverse effect and, therefore, should be denied, is whether there are facts and circumstances that show that the particular use proposed at the particular location would have any adverse effects above and beyond those inherently associated with such a special exception use irrespective of its location within the zone.” Schultz v. Pritts, 291 Md. 1, 22-23, 432 A.2d 1319 (1981).  


THE HEARING

1. The testimony regarding harmony with the Howard County General Plan (“General Plan”). Both Petitioners and Protestants offered testimony as to whether the proposed development is in harmony with the General Plan with respect to seniors. As noted by Protestants, while the General Plan advocates the development of housing for seniors, it recognizes that this market is seeking to sell large family homes and yards and purchase smaller, easier to maintain homes with first-floor bedrooms. The plan recommends that the zoning regulations provide other options for seniors, including affordable single story homes conveniently located with access to services.
 


Jacob Hikmat (“Hikmat”) testified for Petitioners that the proposed use is in harmony with the General Plan. Hikmat introduced drawings showing models for four styles of single family homes proposed to be constructed within the development. Two of the models are two story structures, one of which is proposed to be 5480 sq.ft.
 Two other models are one story structures. While Hikmat testified that he did not know the final mixture of one and two storey houses, he said he expected the majority of houses to be between four thousand (4,000) and six thousand (6,000) square feet.  Such large houses clearly fail to meet the Howard County Senior Housing Master Plan’s (“Senior Plan”) goals of affordability.


Hikmat testified that the project would be an “enclave” with few structures visible from neighboring streets
, and that landscaping would adequately shelter the project from nearby homes. Protestants testified consistent with the conclusion of the Hearing Examiner that the “units along the eastern side . . . [would create] a visual ‘wall’ . . . visible to the vicinal properties.” 


Protestants Robert Mentle, Nina Stedman, Gene Cyprich, Katie Murphy and others testified that the large models are not in harmony with either the neighborhood or the General Plan in that the expected homes will be very expensive and expansive two story structures inconsistent with the idea of down-sizing expressed in the General Plan. Both Protestants and Petitioners testified that there are no transit services available at the proposed location, thereby establishing that the proposed plan is inconsistent with the General Plan’s recommendation of a restrained approach to senior housing in the rural West, because, as the General Plan notes, the West “has fewer services available and does not have transit service that could provide access to services.”
  The proposal fails to meet the Senior Plan’s goal of providing housing with access to services for seniors who are aging in place. There will be no public transportation and seniors will have to drive in highway-like conditions, along a 55 mile per hour road, with one lane of traffic in each direction, with no median between opposing lanes (using headlights mandated due to Howard County’s recognition of the hazardous conditions) to attain any needed services, such as groceries, gas, medical treatment, books, clothing, toiletries, hair cuts, etc. This will make it impossible for seniors to safely age in place.


Numerous Protestants testified as to the size and characteristics of their vicinal properties and lots, most of which are three acres or greater, and several pictures of vicinal properties were introduced as Exhibits. The Protestants testified that due to the clustering of the proposed structures the project will not be in harmony with the neighborhood. Hikmat testified that the proposal is in harmony with the neighborhood because, according to tax records, a few vicinal properties are located on one acre lots, but the record contains no reference to any particular lot that would be in harmony with the proposal, and Hikmat did not specify the location of the alleged harmonious properties with respect to the project.  Due to the clustering of the proposed homes onto about 14 acres, the proposed housing will have the appearance of lots being of less than three tenths (3/10) of an acre, ten times smaller than the majority of homes in the neighborhood and three times smaller than the few homes on one acre.  Clearly the proposed development is not in harmony with the community.


 Petitioners did not specify how the project would accommodate moderate income residents. The affordability of homes in the 4,000-6,000 sf. range will be exacerbated by the significant condominium fees necessary for maintaining the grounds of the fifty acre development, the development roads, professional association management, snow removal, sewage treatment facilities, lighting, tennis court and swimming pool, meeting room, and legal fees for enforcing collections and condominium rules. The size of the majority of homes combined with the significant condominium fees makes the development unsuitable for seniors on a fixed income with increasing medical expenses trying to age in place.  


2. Testimony relating to adverse effects of safety. The only traffic study introduced into evidence was provided by Protestants. Petitioners’ expert witness Calajero (“Calajero”) offered the opinion that no traffic study is necessary at this time.  Calajero stated that he had no evidence that the proposed plan (which contemplates room for four vehicles at each residence) would not adversely  impact safety along Rt 32.


William Taylor (“Taylor”) testified as to the potential impact on safety of the proposed development. Taylor offered a traffic study into evidence.  Taylor testified that the portion of Rt 32 which intersects Linden Church Road is a service condition level “F” highway, the highest use level. Taylor testified that there are other roads in the district, such as Rt 97, which are less heavily trafficked and consequently have a lower level service condition. Agreeing with this position, Petitioner Robert Williams testified that Rt 32 is a “complete failure” with respect to traffic. Clearly there would be less of a traffic safety hazard if the proposed senior housing development were placed in a location in the district that does not require all transportation to occur along a service level “F” road.


Taylor testified that the relevant portion of Rt 32 already is one of the most congested and dangerous highways in Howard County and the state of Maryland. Expansion of Rt 32 to a divided highway is in the planning, but should not be considered since the beginning and completion dates of the project and the effects therefrom are not yet established.


Taylor conducted a study whereby he and others observed the daily traffic flow at the intersection of the proposed site and the access to Rt 32. Taylor calculated that the proposed site would lead to an increase of 665 daily round trips. Taylor testified that the impact of an additional 665 daily round trips by residents of a 55+ condominium development will exacerbate and further add to the existing traffic congestion and safety problems. There are approximately 151 households in the community, the addition of 50 condominiums will increase the traffic congestion within the community and at the intersection of Linden Church Road and Rt 32 by 33%. Taylor testified that the proposed 50 condominium units would add in excess of one-half of the annual growth rate of Route 32. All of Taylor’s testimony was without contradiction and no traffic study was entered into evidence by Petitioners.


Taylor further testified that the intersection at Rt 32 and Linden Church Road is not a typical “T” intersection but is known as an unconventional arterial intersection design or more specifically a “Continuous Green T Intersection”. The continuous green T design specifications include a median which separates the opposing lanes of traffic for the left turn arterial traffic. The currently installed intersection design does not have a median separating the left turn traffic from Linden Church Road from the opposing northbound Route 32 traffic. Taylor testified that such intersections are rare in the state of Maryland, being used only in a few other states such as Florida, North and  South Carolina. Taylor further stated that the unfamiliarity of this intersection design by most Maryland drivers creates unique hazards. The omission of a separating median currently creates a very hazardous situation. Protestant witnesses testified to seeing near-miss head on collisions due to this design. Petitioner offered no contrary evidence regarding the hazards of the intersection. Petitioner Robert Williams confirmed Protestants’ testimony by stating that the intersection was “one of the craziest” intersections he has ever seen.


Taylor further noted that National Highway Traffic Safety Administration states that "[d]riving within intersection environments requires complex speed-distance judgments under time constraints. This scenario for intersection operations can be more problematic for older drivers and pedestrians than their younger counterparts.  The single greatest concern in accommodating older road users, both drivers and pedestrians, is the ability of these persons to negotiate intersections safely.”


3. Testimony as to the adverse effects of lighting. Hikmat testified that there would be street lighting in the project and lighting associated with the proposed community center and tennis courts. Hikmat was unable to identify the number of lighting elements that would be included in the project. Hikmat testified that a determination as to the specific level of lighting that would result will be made at a later date in consultation with the County regarding the site development plan. Hikmat testified that he believed there were two or three street lights at the intersection of Rt 32 and Linden Church Road although he could not identify the location of the street lights on the map he submitted. It appears that such street lights are relatively distant from the proposed site.


It is relevant that the question of lighting was addressed in the Petition. Question No. 7 asked: “Will the conditional use generate physical conditions such as noise, dust, fumes, odors, lighting or vibrations which would be discernible from abutting and vicinal properties?” Petitioners answered: “No. The proposed uses are residential in character, use, style and location, and therefore, are no different than the other residential uses in the area.” Protestants contend that such answer is evasive since there is no street lighting within the community except near the intersection with Rt 32. Petitioners thus provided inaccurate information to the Department of Planning and Zoning and deprived the Department of the opportunity to evaluate the effects of lighting in preparing the technical staff report.
 


Several Protestants testified that the proposed plan would have an adverse affect at the proposed location greater than other areas of the district because  i) the neighborhood has no street lighting other than at the intersection of Rt 32 and Linden Church Road, ii) the neighborhood has a remarkably clear skyline that is of value to the residents’ quality of life and property values, and iii) the lighting scheme ultimately adopted will have an adverse effect on the neighborhood because of the lighting around the proposed community center, the proposed tennis courts, and lighting of the clustered houses. There was testimony that there are other areas in the district that would be less impacted because of the existence of street lighting and/or commercial lighting.


4. Testimony as to the proposed sewage disposal system. Petitioners expert witness William Sheesly (“Sheesly”) testified that the site would have a community sewage plan but that no final plan had been completed. Sheesly’s testimony did not describe any comparative testing and provided no rebuttal to Protestants’ testimony that wells had run dry during summers under current conditions. Sheesly testified that he could not specify the capacity of the proposed system. Sheesly testified that the system would be subject to various State and County regulatory schemes and that permits would have to be obtained. Sheesly stated that the sewage system (and hence the project) could not be completed unless such approvals and permits were obtained. Sheesly’s testimony is irrelevant and should not be considered for this conditional use petition since it did not address the conditional use test (i.e., would the development have greater adverse effects here than in other areas in the district). Sheesly’s testimony is relevant only to sewage approval in a non-conditional use setting. Sheesley testified that he had reviewed the letter of Michael J. Davis, dated February 26, 2006, included as an Exhibit to the Technical Staff Report recommending approval subject to conditions. Sheesly did not identify the number of units or the size of units (including bedroom sizes) considered by Davis in arriving at the recommendation. The letter from Davis is thus entitled to slight weight given the indefiniteness with respect to the size of the proposed dwellings. Sheesly further testified that the State or County would likely require some type of treatment system, but was unable to offer specifics. Several Protestants testified that the proposed system would have adverse affects greater than the effects in other parts of the district. 


Murray Snyder (“Snyder”), an engineer and Navel Academy instructor,  testified for Protestants that he had reviewed the documents filed by Petitioners. Snyder testified that due to the limited information and relatively early stage of testing the documents are insufficient to evaluate the effects of the proposed disposal system to determine whether such effects would be greater at the proposed site than other areas in the district.


Several Protestants testified that there is no public water or septic in the entire neighborhood, and that the proposed common septic system would have an adverse affect greater than in other areas in that wells on vicinal properties would be affected by the amount of water used by the proposed system, and that water quality would similarly be affected by such system.   
CONCLUSION  


For the foregoing reasons, the Petition to grant a conditional use should be denied since Peitioners have failed to meet their burden under, and in some cases failed to even address, the conditional use test. The proposed development is clearly not in harmony with the General Plan and the community and is inappropriate, unsafe, and unaffordable for downsizing seniors to safely age in place.








Respectfully Submitted,

Dated: September 26, 2006                                                                                                  
                                                                                                Marc L. Jordan


Jordan & Tell LLP

                                                                                                7370 Grace Drive, Suite 101

                                                                                                Columbia, Maryland 21044









Spokesperson for Protestants

�Howard County General Plan, page 82.





� The Hearing Examiner denied the petition on the ground, among others, that the size of the proposed houses is not in harmony with the County’s plan for age-restricted housing.





� The drawings seem to indicate that at least eight structures will be aligned along the boundary of the project and Linden Church Road.


� Howard County General Plan, page 82.


	� At the conclusion of Hikmat’s direct testimony Petitioners moved to dismiss the appeal on the ground that the proposal presented to the Board substantially differed from the proposal considered by the Hearing Examiner. The Board denied the motion. Protestants respectfully request that the Board reconsider the motion in view of the voluminous testimony elicited after Hikmat’s which shows that the proposal considered by the Board does in fact differ substantially from the proposal considered by the Hearing Examiner from which the appeal was taken.  






